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                THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

     Present: Sri AbhijitSaikia. 

     Friday, the 05th day of April, 2019. 

 

 

MISC. (J) CASE NO. 38/2016 

                                          I/C T.S. 27/2014 

 

                                         MUKSADUL HOQUE 

                                                                           ………….   Petitioner 

 
                                                 Versus       

 

1. ISMAIL SK. 

2. IMAN ALI 

3. INTAZ ALI 

4. ENAMUL HOQUE 

                                                                          …………   Opposite Parties 

1. FUL MIAH AND OTHERS 

    …………   Pro Forma Opposite Parties 

 

      This case coming on for final hearing on 16/03/2019 in the presence of –  

   Mr. Abdul Baten Sk.                       , Learned Advocate for the petitioner; and  

   Mr. Rofiqul Islam                           , Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

1. The instant misc. judicial case arises out of a petition under OrderIX, Rule 

13 of the Code of Civil Procedure,1908. The petitioner has prayed for 

setting aside the judgment and decree passed in Title Suit No.27/2014, for 

restoration of the suit to file and to allowing him to submit written 

statement and adduce evidence in the said suit. 

 

2. The brief facts leading to the institution of this case as revealed from the 

petition are that: 

 

3. The Pro. Opposite Parties No. 1 to 3 are brothers, the Pro. Opposite Party 

No. 4 is the sister and Pro Opp. Party No. 5 is the mother of the petitioner. 

The petitioner and the Pro. Opposite Parties No. 1 to 3 are residing 

separately from each other since long time in separate 

accommodation.The petitioner is one of the owners and a peaceful 

possessor of the suit land.During peaceful possession of the suit land, the 

petitioner received notice of Title Execution Case No. 01/2016(Old T.Ex. 

case No.43/2015) from this court. On perusal notice of Title Execution 

Case No. 01/2016(old T.Ex. No. 43/2015) through learned engaged 

advocate, the petitioner came to know that the Opp. Parties have filed 

execution case to execute the decree passed in Title Suit No. 27/2014.The 

petitioner had no knowledge of T.S. No. 27/2014 prior to receipt of notice 

in T. Ex. No. 01/2016(old T. Ex. No. 43/2015) from this court. The 

petitioner finding no other alternatives, on dated 02-03-2016, filed an 

application before for certified copy of relevant documents of T.S. No. 

27/2014. The certified copies of the documents of T.S. 27/2014 were 

supplied to the petitioner on 11-03-2016 and the same has been handed 

over to the Ld. Engaged advocate on 13-03-2016.The petitioner came to 

know this from his Ld. Advocate on 13-03-2016 that the petitioner was 

shown as the defendant No. 4 in T.S. 27/2014 and his summons were 

delivered to the defendant No. 1 therein. Accordingly, the Ld. Court was 

pleased to pass ex-parte order against the petitioner. The petitioner and 

the defendant No. 1 are residing separately since long period and in 

separate accommodations. The defendant No. 1 i.e. the Pro. Opposite 

Party No. 1 here had neither handed over any summons nor informed the 
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petitioner as regards pendency of T.S. 27/2014 before the Ld. Munsiff No. 

1, Dhubri.Further it has come to the knowledge of the petitioner that 

address of the defendant No. 2 has wrongly shown as Pub-Kuchnimara, 

P.O. & P.S. Mankachar, District-Dhubri(Assam) in place of his right address 

i.e. VillageKharidharaBheltarghat, P.O. & P.S. Krishnai, District-Goalpara 

(Assam) PIN-783126.His summons weredelivered to the defendant No. 1. 

Prior to 13-03-2016, the petitioner had no knowledge about the T.S. No. 

27/2014. No summons were duly served to the petitioner. The process 

server neither swore any affidavit in his report nor cited any witness. The 

Opposite Party/ defendants of T.S. 27/2014, in collusion with the process 

server,have shown to have served the summonsupon the petitioner so as 

to mislead the court, in order to obtain an ex-parteorder against the 

petitioner. As such, the T.S. No. 27/2014 was decreed on 20-09-2014in 

absence of the petitioner. The subject matter of the suit included the land 

of the petitioner. The right, title and interest of the petitioner over his land 

have been adversely affected by the said judgment. The judgment and 

decree passed in counter claim is liable to be set aside and the T.S. No. 

27/2014 is required to be adjudicated afresh on the following among other 

grounds. 

i) For that the petitioner had no knowledge of the T.S. No. 27/2014. He 

was not duly served with summons in T.S. No. 27/2014. 

ii) For that the opposite parties practiced fraud upon the petitioner. His 

summons was shown to be served to the defendant No. 1, which is not 

proper. 

iii) If the petitioner was duly served with summons, he would have 

certainly contested the suit. 

iv)As the petitioner was not served with the summons, he had no 

knowledge about the case till 13-03-2014. 

v) The petitioner had no notice of the date of hearing in the case. 

vi) The opposite party suppressed the summons of the petitioner and 

acted collusively to get the suit decreed in absence of the petitioner. 

vii) If the ex-parte decree passed against the petitioner is not set aside he 

will suffer irreparable losses. 

viii) There is sufficient cause for non-appearance of the petitioner in the 

counter claim of T.S. No. 27/2014.. 
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Hence, the petitionerhad prayed for vacation of the ex parte order passed 

against him and the restoration of the original title suit. 

 

4. Along with the main petition, the petitioner had filed a petition under 

section 5 of The Limitation Act, 1963 with a prayer to condone the delay in 

filing the main petition. He had stated therein that on 11-03-2016, he 

received certified copies of relevant documents of T.S. 27/2014 and the 

same were handed over to his engaged advocate on 13-03-2016. On 

perusal of documents of T.S. 27/2014, the ld. advocate informed the 

petitioner that the suit has been decreed in favor of the Opposite Party, as 

by showing his summons to be served to the defendant No. 1. Then, the 

petitioner requested hisengaged Advocate to file a petition for setting 

aside ex-parte decree passed against him in T.S. No. 27/2014.Thereafter, 

the learned advocate took time for preparation of the same from 13-03-

2016 to 27-03-2016. Hence, delay was caused in submitting application 

under Order IX, Rule 13 of the Code.The petitioner came to know about 

the T.S. No. 27/2014 and passing of ex-parte order against him only on 

13-03-2016, although there is no delay from the date of knowledge of the 

suit of the petitioner. As a delay was caused beyond his knowledge i.e. 

from the date of decree dated 20-09-2014, the same is required to be 

condoned. Otherwise, the petitioner will suffer irreparable losses. 

 

5. The opposite parties duly received the notices issued by this court and 

filed their written objectionagainst the petition under Section 5 of The 

Limitation Act, 1963. They did not file any separate objection against the 

main petition under Order IX, Rule 13 of the Code. The pro forma opposite 

parties failed to appear inspite of proper service of notices upon them. 

Hence, the case was heard ex-parte against them.  

 

6. In their written objectionagainst the petition under Section 5 of The 

Limitation Act, 1963,the opposite parties had denied the cause of action 

and the maintainability of the petition in law and in facts. They claimed 

that the petition is barred by the law of limitation. The opposite parties 

denied the averments in the petition. They stated thatthe contents of the 

limitation petition does not satisfy the conditions for consideration 
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ofcondoning of delay in filingthe petition.This petition has led the opposite 

partiesto suffer an irreparable loss. As per the Judgment of the learned 

Munsiff No. 1, Dhubri in T.S. 27/2014, the summons were duly served 

upon the petitioner. Inspite of that, the defendants of the suit, including 

the present petitioner, failed to submit any written statement. Accordingly, 

the suit had proceeded ex-parte against the petitioner. As such, the 

grounds mentioned in the petition have no merits and are liable to be 

rejected. Accordingly, the opposite parties had prayed for the dismissal of 

the petition. 

 

7. Neither the petitioner nor the opposite parties adducedanyevidence in 

support of their respective pleas. I have heard the arguments put forward 

by the learned counsels forthetwo sidesat considerable length and I have 

gone through the case record. 

 

8. Now let me discuss the materials on record in order to arrive at a fair 

determination of the prayer in the petition. 

 

9. Order IX, Rule 13 of the Code of Civil Procedure provides for the setting 

aside of the ex parte decrees in cases where the defendants can show that 

the summons upon them were not duly served or that they were 

prevented by sufficient cause from appearing in the suit. The proviso to 

the rule postulates that no court shall set aside the decree passed ex parte 

merely on the ground that there has been an irregularity in the service of 

summons, if the court is satisfied that that the defendant(s) had notice of 

the date of the hearing and had sufficient time to appear and answer the 

claim of the plaintiff. 

 

10. In the instant case, the petitioner, who is the defendant No. 4 in the main 

suit vide T.S. 27/2014, has set up a ground that the summons were shown 

to be served upon him by service upon the pro forma opposite party No. 1 

(defendant No. 1 in the said suit). It has been asserted by the present 

petitioner that he stays separately from the pro forma opposite party No. 

1and that they have separate accommodations. As such, he claimed 

ignorance about the facts of the suit as he was never served with proper 
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summons. The Case Record of Title Suit No. 27/2014 has been tagged 

alongside the present Case Record. Upon perusal of the Case Record of 

the said Title Suit, it is seen that the learned court had ordered the suit to 

proceed ex-parte against the defendants, including the petitioner, vide an 

order dated 10-03-2014, after having come to the conclusion that the 

defendants were absent inspite of proper service of summons upon them. 

The report of the process server has been tagged with the Case Record of 

the Title Suit. The report reveals that the Summons were issued at the 

proper address of the petitioner/defendant. The concerned address has 

not been changed even in the Title page of the present Misc. Case. The 

summons is shown to be served upon one Ful Miah i.e. the defendant No. 

1 in that suit. As per the plaint in the aforesaid Title Suit, the said Ful Miah 

is the own brother of the present petitioner i.e. they are both the sons of 

late Anser Ali. Further, they are shown to be residing in the same address. 

The summons bear the thumb impressions of Ful Miah and even the 

petitioner has not denied the genuineness of the same. The only defence 

of the present petitioner is that he resides separately from Ful Miah and 

his other brothers. This claim is strictly a matter of fact and cannot be 

believed on face value. This fact ought to have been proved by the 

petitioner by adducing credible evidence, which he failed to do. In the 

absence of any cogent evidence in this regard, the fact remained 

unsubstantiated. As such, notwithstanding the omission of the process 

server to take signatures of witness to the service, the summons must be 

held to be properly served. In the instant scenario, there is nothing to 

dispute a lawfully passed decree. 

 

11. Article 123 of The Limitation Act, 1963 prescribes a period of 30 (Thirty) 

days as the limitation period to file an application for setting aside an ex 

parte decree. The prescribed period begins to run from the date of the 

decree,or where it is proved that summons were not duly served, from the 

date of knowledge about the decree. As stated earlier, the Case Record 

reveals that the summons were duly served upon the petitioner. 

Furthermore, the petitioner has failed to prove that he had no prior 

knowledge of the facts of that suit or that there is an illegality in the 

alleged service of summons upon him. Mere declaration that he came to 
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know about the decree after having received notice in the incidental 

execution case, without any sufficient proof of the same will not discharge 

the burden of the petitioner. Now, the decree in T.S. 27/2014 was passed 

ex parte against all the defendants as on 20.09.2014. This instant 

application was filed on 28.03.2016. In the light of the above discussion, it 

can be held that the application is hopelessly barred by the law of 

limitation. 

 

12. Accordingly, the petition is dismissed. This petition is disposed off with this 

order and direction. The Misc. Judicial case is disposed off accordingly. 

 

 

ABHIJIT SAIKIA, 

                                                                 MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 38/2016 

 

 

05.04.2019 

 

The petitioner is represented. 

The Opposite Parties are represented. 

The O.P.’s have deposited the cost of Rupees 600/- (Six Hundred) out of 

the total cost and vide petition No. 11/2019 prayed for further time to 

deposit the remaining cost, citing financial crisis. 

Heard both sides. Prayer is allowed. 

The cost payment shall be a pre-condition to the revival of the execution 

case. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, the instant 

petition is dismissed. Misc. Case is disposed off accordingly. 




